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RELIEF SOUGHT 

The Government respectfully requests that the Court deny the Defense Motion for 
Specific Instructions: the Specification of Charge I (Defense Motion). The Defense's proposed 
instruction transforms the Government's burden by requiring it to prove a specific intent to 
commit the charged offense, in contravention of the law, statutory text, and this Court's previous 
rulings. The Government requests that the Court adopt its proposed instructions in full and deny 
the Defense requested instruction for the specification of Charge I. 

BURDEN OF PERSUASION AND BURDEN OF PROOF 



As the moving party, the Defense bears the burden of persuasion and must prove any 
factual issues necessary to decide this motion by a preponderance of the evidence. See Manual 
for Courts-Martial (MCM), United States, RCM 905(c) (2012). 

FACTS 

1 . The Government stipulates to the facts in the Defense Motion. See Charge Sheet. 

2. Knowledge is a recognized mens rea to provide an evil state of mind. See Appellate 
Exhibit LXXXI at 3. 



3. Article 104 is a general intent crime. See id. 

4. The general intent required by Article 104 is knowledge. See id. 

5. Article 104(2) does not require a specific intent or motive to give intelligence to the 
enemy. See id. 

WITNESSES/EVIDENCE 



The Government does not request any witnesses be produced for this response. The 
Government respectfully requests that the Court consider the referenced Appellate Exhibits. 



LEGAL AUTHORITY AND ARGUMENT 



Criminal law distinguishes between an accused acting with knowledge that his conduct 
will create certain consequences and an accused acting with the specific purpose to effect those 
consequences. See United States v. Bailey, 444 U.S. 394, 404-05 (1980) (discussing differences 
of degree or punishment "between a person who knows that another person will be killed as the 
result of his conduct and a person who acts with the specific purpose of taking another's life") 
(citing W. LaFave & A. Scott, Handbook on Criminal Law § 28 at 196-97 (1972) (hereinafter 
"LaFave & Scott")). A person acts "knowingly" if he is aware "that the result is practically 
certain to follow from his conduct, whatever his desire may be as to that result" Bailey, 444 
U.S. at 404 (quoting LaFave & Scott at 196) (emphasis added); see Model Penal Code § 2.02(b). 
A person acts "purposefully," however, when "he consciously desires that result. . . ." Bailey, 
444 U.S. at 404. Generally, knowledge corresponds with general intent and purpose corresponds 
with specific intent. See id. at 405 (citing LaFave & Scott at 201-02). 

The Model Penal Code defines "intentionally" as "purposely," which equates to "with 
purpose" or "with design." See Model Penal Code §§ 1.13(1 1)-(12), 2.02(2)(a)-(b) (defining 
"purposely" as desiring to cause a specific result and "knowingly" as awareness that the conduct 
is practically certain to cause a result); see also United States v. Neilson, 471 F.2d 905, 908 (9th 
Cir. 1973). Moreover, "knowingly and intentionally" used in conjunction denote specific intent. 
See Nielson, 905 F.2d at 908 (affirming instructions describing "knowingly and intentionally" as 
a specific intent). Conversely, a "knowingly" standard simply requires awareness that a result is 
likely to follow, not a desire to effect that result. See United States v. Springer, 58 M.J. 164, 169 
n.2 (C.A.A.F. 2003) (citing Katz v. United States , 389 U.S. 347, 351 (1967); Model Penal Code § 
2.02(2)(a). 

I. ARTICLE 104 REQUIRES KNOWLEDGE AND NOT PURPOSE 

The Specification of Charge I (the specification), alleging a violation of Article 1 04(2), 
requires the Government to prove that the accused knowingly gave intelligence to the enemy 
through indirect means. See Appellate Exhibit LXXXI at 3; Charge Sheet. Under Article 104, 
the Government must prove that the accused had actual knowledge that he was giving 
intelligence to the enemy through indirect means. See MCM pt. IV, ]j 28c(5)(c); United States v. 
Olson, 20 C.M.R. 461, 464 (A.B.R. 1955). Actual knowledge constitutes a general intent. See 
Appellate Exhibit LXXXI at 3 ("The general intent required by Article 104 is knowledge."). 
Furthermore, actual knowledge constitutes the recognized mens rea to provide an evil state of 
mind. See id. The Government does not need to prove that the accused intended to give 
intelligence to the enemy through indirect means because Article 1 04 does not require specific 
intent. See id. 

Actual knowledge simply requires awareness of the charged element. See United States 
v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (holding that actual knowledge can be satisfied by 
subjective awareness of high probability or deliberate ignorance). 1 Accordingly, the 
Government need only prove "knowingly" by demonstrating that the accused was aware that the 
enemy was practically certain to receive intelligence as a result of the charged acts. See Bailey, 



Article 86 requires actual knowledge. MCM pt. IV, ^ 10c(2). 
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supra; Olson, 20 C.M.R. at 464 (deciding that Article 104 requires a general evil intent). Any 
intention, purpose, design, or desire is only required under a specific intent and not under the 
general intent required for Article 104. See Bailey; Olson, supra. Thus, the Government is not 
required to prove that the accused desired the specific result of the enemy's receipt of 
intelligence. 

II. THE PROPOSED DEFENSE INSTRUCTION INCORRECTLY REQUIRES 

SPECIFIC INTENT 

The Defense's proposed instruction requiring the Government to prove specific intent is 
improper. The Defense uses its request for instructions to raise anew its contention that, as 
charged in this case, Article 1 04 requires the Government to prove a specific intent to commit 
the offense. See Appellate Exhibit LXII ]j 8 (claiming that "no prosecution under Article 104(2) 
has been maintained without an allegation that the accused intended to give intelligence to, or 
communicate with, the enemy in some way") (emphasis added). For example, the Defense 
attempts to increase the standard from a general intent to a specific one by requesting a purpose 
standard. See Defense Motion ]j 1 ("That is, the accused must have used the third party for the 
purpose of giving intelligence to the enemy") (emphasis added); id. at K 7 ("In other words, the 
Government must prove that the accused used the third party for the purpose of giving 
intelligence information to the enemy.") (emphasis added). Additionally, the Defense attempts 
to inject a specific intent standard by requesting an "intentionally" standard. See id.; Defense 
Requested Instruction: Article 104 (Requested Instruction) at 2. Simultaneously, the proposed 
Defense instruction describes a "knowingly" general intent as insufficient. See Requested 
Instruction at 2 ("Providing intelligence to a third party with reason to believe that the enemy . . . 
would likely receive it, is insufficient."). Furthermore, the Defense improperly inserts a specific 
intent requirement into its definition of "indirect means" by requiring a desired purpose that the 
information be conveyed to the enemy by an intermediary. See Requested Instruction at 2 
("Absent an intention that the intermediary convey the information to the enemy, the accused's 
communication with a non-enemy individual or entity is not an "indirect" communication with 
the enemy regardless of whether an enemy ultimately was able to receive the substance of the 
information that the accused provided to the non-enemy."). In sum, the Defense instruction 
plainly contradicts the law and this Court's previous ruling on the Defense Motion to Dismiss the 
Specification of Charge I. 

"Knowingly and intentionally" sets a higher standard than "knowingly" and its exclusion 
from Article 104's language is notable because it is explicitly used elsewhere in the UCMJ. The 
drafters chose to employ the "knowingly and intentionally" standard in the MCM for 
noncompliance with procedural rules under Article 98(2), UCMJ; however, the drafters declined 
to implement this same standard for Article 104. See MCM pt. IV, ]j 22a(2) (2012); see also 
MCM pt. IV, 30c(5) (requiring proof of a specific intent to prove a charge of spying under 
Article 106). Moreover, the Defense aptly observes that its proposed "knowingly and 
intentionally" standard sets a different and higher standard than the "knowingly" standard 



Indeed, the higher standard of specific intent is appropriate for the more serious charge of treason. See Haupt v. 
United States , 330 U.S. 631, 641-42 (1947) (holding that jury should determine whether the accused intended to 
indulge his disloyal son or specifically injure the United States). 
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required for general intent under Article 104. See Defense Motion ]j 26 (describing "knowingly 
and intentionally" as being "friendlier" to an accused). The Government agrees that "knowingly 
and intentionally" is a higher standard, but the Government disagrees that this higher standard is 
appropriate where it requires adding a term explicitly omitted from the plain text of Article 1 04 
but included as an element of Article 98(2). See MCM pt. IV, f 28c(5)(c) (2012); see also 
Section III, infra. 

Moreover, the Defense's discussion of the crime of arson fails to justify changing the 
general intent required to a specific intent. The Defense correctly notes that arson requires 
general intent in military justice; however, that intent is "willful and malicious," which merely 
requires an intent greater than negligence. See United States v. Acevedo-Velez, 17 M.J. 1, 7 
(C.M.A. 1983) (deciding that voluntary intoxication is not a valid defense because arson is not a 
specific intent crime). Arson is a separate crime requiring a different intent. Therefore, any 
comparison provides no insight into the charge of aiding the enemy. 

III. THE MILITARY COMMISSIONS ACT AND COMMON LAW OF WAR DO NOT 

SUPPORT A "KNOWINGLY AND INTENTIONALLY STANDARD" IN THIS 
CASE 

The Military Commissions Act comparison made by the Defense fails because Congress 
explicitly chose to add the "knowingly and intentionally" standard to Offense 26, yet the Drafters 
declined to change the language of Article 1 04 to include the "knowingly and intentionally" 
standard in both 2008 and 2012. See MCM pt. IV, ]j 28c(5)(c) (2008); MCM pt. IV, ]j 28c(5)(c) 
(2012). In fact, Congress further heightened the requirements of Offense 26 in comparison to 
Article 104 by adding a loyalty element. See 10 U.S.C. § 950t(26) (requiring, among other 
elements, a "breach of an allegiance or duty to the United States"). Additionally, the name of the 
offense cited by the Defense, "Wrongfully Aiding the Enemy," also indicates an increased 
standard. Here, the accused is charged with aiding the enemy, not "wrongfully" aiding the 
enemy. Similarly, the common law of war cited by the Defense discusses the elements of 
wrongfully aiding the enemy, an offense for which the accused is not charged. Ultimately, the 
entire comparison is irrelevant because the offense cited by the Defense pertains to military 
commissions for unprivileged alien belligerents and not Soldiers who aid the enemy and are 
subject to courts-martial under the Uniform Code of Military Justice. See n. 3, supra. 



Offense 26 is a charge for "Wrongfully Aiding the Enemy" as established by the Military Commissions Act of 
2009, which establishes procedures governing the use of military commissions to try alien unprivileged enemy 
belligerents for violations of the law of war. See 10 U.S.C. § 948b(a) (2012). In responding to the Defense's 
hypothetical situation where a terrorist's acts are potentially evaluated under a "friendlier" mens rea, the 
Government notes that Soldiers, who owe a duty of loyalty to the United States, are consistently and widely held to 
a higher standard. Moreover, the Defense neglects to consider that the loyalty element, discussed infra, presumably 
would not apply to a terrorist because he would lack an ostensible allegiance or duty to the United States. 
Therefore, a terrorist would not be subject to Offense 26. Accordingly, the terrorist would not benefit from a 
"friendlier" mens rea than a Soldier charged with an Article 104 violation. 

4 The Government also notes that the Defense cites the codification of the common law, which renders actual 
common law moot. 
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CONCT JTSTON 



For the foregoing reasons, the prosecution respectfully requests that the Court deny 
Defense Motion for Specific Instructions: the Specification of Charge I. 




ALEXANDER VON ELTEN 
CPT, JA 

Assistant Trial Counsel 




Assistant Trial Counsel 



I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 6 July 2012. 




Assistant Trial Counsel 
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